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JOINT APPENDIX 
ae eee NDI 
[Filed June 1, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled on April 27, 1961, Sworn in On May 2, 1961. 


THE UNITED STATES OF AMERICA ) Criminal No. 471 -"61 


v. ) Grand Jury No. 571 -61 
609-61 
CHESTER C. SMITH Violation: 26 U.S.C, 4705(a) 
WENDELL McINTOSH 4704(a) 
21 U.S.C. 174 
(Sale, possession and facilitation 
of concealment and sale of nar- 
cotic drug, knowing same to 
have been imported contrary 
to law.) | 
The Grand Jury charges: | 
On or about April 25, 1961, within the District of Columbia, Chester 
C. Smith and Wendell McIntosh did sell, barter, exchange and give away 
to Joseph W. Heath, a narcotic drug, that is, two tin foil envelopes con- 
taining a mixture totaling about 95 milligrams of heroin hydrochloride, 
quinine hydrochloride and mannitol, not in pursuance of a written order, 
written for that purpose, from the said J oseph W. Heath, as ‘provided by 
law. , | 
SECOND COUNT: | 
On or about April 25, 1961, within the District of columbia, Chester 
C. Smith and Wendell Mcintosh purchased, sold, dispensed and distributed, 
not in the original stamped package and not from the original stamped 
package, a narcotic drug, that is, two tin foil envelopes containing a mix- 
ture totaling about 95 milligrams of heroin hydrochloride, quinine hydro- 
chloride and mannitol. This is the same heroin hydrochloride which is 


mentioned in the first count of this indictment. | 


THIRD COUNT: 

On or about April 25, 1961, within the District of Columbia, Chester 
C. Smith and Wendell McIntosh facilitated the concealment and sale of a 
narcotic drug, that is, two tin foil envelopes containing a mixture total- 
ing about 95 milligrams of heroin hydrochloride, quinine hydrochloride 
and mannitol, after said heroin hydrochloride had been imported, with 
the knowledge of Chester C. Smith and Wendell McIntosh, into the United 
States contrary to law. This is the same heroin hydrochloride which is 
mentioned in the first and second counts of this indictment. 

/s/ David C. Acheson 


Attorney of the United States in and 
for the District of Columbia 


A TRUE BILL: 


/s/ [illegible] 
Deputy Foreman. 


[Filed June 16, 1961] 


PLEA OF DEFENDANT 


On this 16th day of June, 1961, the defendants (1) Chester C, Smith, 
and (2) Wendell McIntosh, appearing in proper person and by their 
attorneys (1) counsel not present, and (2) Julius W. Robertson, being 
arraigned in open Court upon the indictment, the substance of the charge 
being stated to him, each pleads not guilty thereto. 

The defendants are remanded to the District Jail. 

By direction of 


/s/ George L. Hart, Jr. 
Presiding Judge 
Criminal Court # 3 


Present: 
United States Attorney HARRY M. HULL, Clerk 


By ___ Harold Titus By /s/ H. G. Dodd 
Assistant United States Attorney Deputy Clerk 
George Davis 
Official Reporter 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
SS ee NGS 


September 12, 1961 
Washington, D. C. 


The above-entitled matter came on for hearing before The 
HONORABLE HENRY A. SCHWEINHAUT, a United States District Judge, 
at 10:15 A.M. 

*~ Sd 
DAVID PAUL 
having been called as a witness by the Government, and having been duly 
Sworn, took the stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWTHER: 
Q. Your name is Detective David Paul? Is that right? A. Yes, sir. 
Q. And you are a detective assigned to the Narcotic Squad of the 


Metropolitan Police Department, and you have been assigned there for 
some few years, including this year? Is that right? A. Yes, Sir, that 


is correct, 


Q. Detective Paul, I want to direct your attention to the hour of 
about 1:50 a.m., May 17, not the 25th? 
THE COURT: Of May? | 


MR. LOWTHER: May of this year, Your Honor. 

Q. Did you have occasion officer to place under arrest, a man 
identified to you, known to you, by the name of Chester C. Smith? 

A. Yes, sir, I did. ! 

Q. And you were in court this morning when he was | brought in and 
the members of the jury, and the Court, looked at him? A. Yes, sir. 

Q. Is that the same Person you refer to? A. Yes, sir. 

Q. Ido not want to know what Smith told you after you arrested 
him -- I want you to answer this question yes or no -- After Smith's 
arrest at about 1:50 a.m. onthe 17th of May, did you have a conversation 
with Smith regarding this defendant seated over here, McIntosh? A. Yes, 
sir, I did, | 

Q.° Now I want to direct your attention to a second day, namely, 
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around 8:00 a.m. on the morning hours of May 25th day of this year, did 
you have occasion to place under arrest anyone whom you see in court 
this morning? A, Yes, sir. 

THE COURT: The 25th of what? 

MR. LOWTHER: May, Your Honor. 

A. Yes, sir, I did, 

Q. Who? A, The defendant, Wendell McIntosh, seated at the counsel 
table, 

Q. Where did you place him under arrest? A. At 1957 Fourth 
Street, Northwest, Washington, D.C. 

Q. At the time you Placed him under arrest on the 25th of May, 
can you tell His Honor and these ladies and gentlemen in the jury box, 
was there outstanding, by that I mean, was there in existence to your 
knowledge, a warrant for Wendell McIntosh for a narcotic violation? 

A. Yes, sir, there was a warrant naming him which we had gotten from 
the Commissioner, and it was in the Office of the Narcotic Squad. 


Q. When you say Commissioner, you mean Mr. Wertleb downstairs? 
Is that right, officer? A. Yes, sir, that is right. 
Q. After you placed this defendant McIntosh under arrest, did you 


have any conversation with him at the premises at which you placed him 
under arrest? I mean by that in regard to this particular case we are 
trying here? A. On the premises ? 

Q. Yes? 

* * x * * 

Q. Will you tell us what the address was, officer? A, 1957 Fourth 
Street, Northwest. 

THE COURT: That is where you arrested him? 

THE WITNESS: Yes, sir. 

THE COURT: What time about -- day or night? 

THE WITNESS: This was about 8:00 a.m. on the morning of May 
the 25th. 


BY MR. LOWTHER: 

Q. Now my question is limited to the time you were on the premises 
before -- if you did §0 over to the Narcotic Squad -- on the premises where 
you placed him under arrest, did you question him about this case we are 
trying today, namely, the two-tin foil capsule sale on the 25th of April to 
Officer Joseph E. Heath? A. I did ask him some questions at his home, 
yes, after he was placed under arrest. ! 

Q. And what did he have to Say at his home? By he, I mean 
McIntosh ? : 

= * * * i ok 

Q. What did you tell him officer before you questioned him, if any- 
thing? And how long after his arrest was it you questioned him at his 
house there? A. Well when I went into the house, we talked to his mother 


first and she told us he was in the living room sleeping on the cot. 


With his mother we went in there at which time he was Sleeping and I woke 
him up and told him who I was and told him he was under arrest for viola- 
tion of the Harrison Narcotic Act. At that time he got very excited. It be- 
came necessary to call the patrol wagon. I attempted to talk to him and 
he would not talk to me at that time. His mother kept telling him to take 
it easy, to relax, to take it easy, and not get so excited, Actua lly I did 
ask him some questions and he did not answer my questions. I didn‘: 
actually get any conversation out of him at his home. : 

Q. Did you see him later on in the morning of the 25th day of May 
after his arrest at about 8:00 o'clock, and if you did see him, when and 
where did you see him? A, Yes, he was transported in the wagon to the 
Narcotic Squad Office at which time I did speak to him again, 

Q. What time was that, Officer Paul? A. That would be about 9:00 
or 9:15 a.m. | 

Q. And at the time you spoke to him in the Narcotic Squad Office -- 
by him I mean the Defendant McIntosh -- what, if anything, did you tell 
him about whether he had to talk, so forth andso on? A. I informed him 
that he didn’t have to make any statements to me unless he wanted to, and 


any statements he did make to me might be used against him, He then 
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told me he was not going to tell me anything or say anything to me at all. 
At this time I contacted Mr. Martin, who was the parol officer, 

MRS. ROUNDTREE: Objection, 

THE COURT: On what ground? 

MRS. ROUNDTREE: May we come to the bench? 

THE COURT: Yes. 

(AT THE BENCH IN A LOW MONOTONE:) 

MRS. ROUNDTREE: .Your Honor please, this officer was about to 
testify he hada conversation with the defendant in the presence of his 
parol officer, which presupposes he was then on barol for some criminal 
Violation, and I think it is highly improper and prejudicial, and I think the 
fact -- the only way to cure it is by a mistria]. 

THE COURT: No, I deny that Mrs. Roundtree, J deny the motion 
for a mistrial, That leads us though to what he would testify here. 

MR. LOWTHER: He is going to Say, as I recall it, when Mac came 


wasn't in the car there. 

THE COURT: Take this officer back and tell him not to mention 
Martin again. Let him gO On to say he was confronted with Heath. Let 
us have no more mention of it. 

(END OF BENCH, OPEN COURT:) 
* * * * 
(AT THE BENCH INA LOW MONOTONE:) 

MR. LOWTHER: So that there may be no misapprehension on the 
part of the Court and no misunderstanding by the Court or counsel, what 
happened over there was this: This fellow McIntosh tells Paul, I am not 
doing any talking to you, I will talk to Mr. Martin. So Paul calls Martin 
and Martin comes over. This defendant still won't talk to Paul. After 
Martin gets over there Detective Paul has to ask Martin, will you ask him 
does he use the Stuff? He stated Martin asked the question and he said 
he uses up to 15 caps a day. So will you ask him, do you recognize the 
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| 
officer? Martin was there at the time and he said he was there in the car 
and at this time he then asked him the question about the sale and the 
answer was: I sold to Smith. I didn't sell to Heath. The only way I can 


phrase those questions Without using Martin's name, was) there a third 


person present ? 
THE COURT: If that is what Paul will testify to I think Martin's 
name is admissible, 
MR. LOWTHER: He asked for him to come over there, 
THE COURT: He can Say it isn't so. Itisa question as to what the 


jury believes as to the facts. | 

MR. ROBERTSON: Let me make this suggestion: Let him ask the 
questions in the Passive voice, | 

THE COURT: What do you mean by that? 

MR. ROBERTSON: Was the defendant asked so and so and he 
doesn't have to identify the interrogator. | 

MR. LOWTHER: Iam not going to. 

THE COURT: Iam not under any duty to do any favors to this de- 
fendant. He got in trouble of his own making, Iam not supposed to permit 
any evidence against him which is inadmissible for whatever reason it 
may be, but just to protect him, I am not under any duty to refuse to re- 
ceive evidence that is otherwise admissible in that statement. I will let 
the officer testify. He can either deny or acknowledge it, as he sees fit. 

MR. LOWTHER: He is the One who initiated it. | 

THE COURT: I now overrule the objection. 

(END OF BENCH. OPEN COURT:) 
BY MR. LOWTHER: ! 

Q. Now Officer, Detective Paul, after you advised this defendant -- 
you know -- that he didn't have to talk and that anything he said could be 
held against him, if needs be, over in the Narcotic Squad in the early 


morning hours of the 25th of May-- 
THE COURT: About 9:00 o'clock ? 
Q. -- about 9:00 o'clock -- 
THE COURT: Or 9:15? 
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Q. -- did this defendant indicate a willingness or refusal to talk 
to you? A. Yes, he said he did not want to talk to me or say anything 

to me. 

Q. Did he, this defendant here, indicate that he would talk to any- 
one else? And answer that question yes or no, if you will? A. Yes, 
he did. 

THE COURT: What did he say ? 

THE WITNESS: CanI mention that name again? 

THE COURT: Yes, yes. 

THE WITNESS: He said he wanted to talk to Mr. Martin. 

THE COURT: All right, so --, 

Q. Now did you, after he, this defendant, had said that he wanted to 
talk with Mr. Martin, did you get in touch with Mr. Martin? Never mind 
what you told Martin or who Martin was at the time? A. Yes, I did, 

Q. Did Martin come over to the Office of the Narcotic Squad? 

A. Yes, he did. 

Q. What time did he get there, as best you recall? A. Oh, I would 
say 9:15 -- somewhere around there. 

Q. Allright. Now did there come a time when Officer J oseph 
Heath, seated in the courtroom, who previously testified in this case, 
did he come to the Office of the Narcotic Squad? A. Yes, he did. 

Q. And what time did Joseph Heath get there? A. I would say 

around that same time. 

THE COURT: Do you remember who got there first, Martin or 
Heath? 

THE WITNESS: I don't recall, Your Honor. The best I recall they 
got there about the same time. 

THE COURT: And were both in his presence at the same time. 

THE WITNESS: Yes, at the same time. 

BY MR. LOWTHER: 

Q. Now I want you to tell His Honor and the ladies and gentlemen 

in the jury box what, if any questions, you asked Martin to ask this de- 


fendant, and what, if any answers, were given to Mr. Martin in your pre- 
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sence by this defendant McIntosh? Go ahead. A. I asked Mr. Martin to 
ask the defendant if he knew who Officer Heath was. And the defendant 
stated, yes, he knew the officer by the name of Joe. AndI asked Mr. 


Martin to ask the defendant if he had gotten any narcotic drugs for Joe, 
or had been in Joe's car, which was the undercover officer's name that 
he used out in the street. The defendant told Mr. Martin in my presence, 
that on one occasion he had been in Officer Heath's car, with Chester 
Smith and with Carmenlita Lindsey, and on that occasion he obtained 
heroin which he turned over to Chester Smith. He stated that he never 
gave any heroin directly to the officer, he had given it to Chester Smith. 

I then asked Mr. Martin to ask the defendant if he was presently 
using narcotics? The defendant told Mr. Martin that the last thing he had 
had was five capsules of heroin, which he had injected the day before, 

which was the 24th, and that he used about fifteen caps of heroin a 
day, and was using these capsules three times a cay, that his fix, or his 
shot, was five capsules at a time. 

Q. Now I want to show you, Detective Paul --. 

THE COURT: Just a minute. 

MR. ROBERTSON: Your Honor please, I would like the record to 
show a continuing objection to all that this officer has testified, 

THE COURT: All right. | 

Q. -- I want to show you Detective Paul, a small manila envelope, 


which is known now as Government's Exhibit 1A, and ask you to examine 
that manila envelope, and examine its contents, which are known as 
Government's Exhibit 1 for Identification, please. | 
When you examine the contents be careful you do not spill them, 
but I want you to open them up, please, with His Honor's leave? 
(Witness examined envelope. ) 
A. Yes, I have examined it. 


Q. Now with respect to Government's Exhibit 1, the two tin-foils 


and their contents, from whom did you receive them, and in what, if any, 
container, and where and when? A. About 7:15 P-m. on the 25th of April 
1961 while on the French Parking Lot at Michigan Avenue, Northeast, 
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Officer Joseph Heath turned over to me this Small cream colored envelope, 

Q. That is Government's Exhibit 1A. Go ahead. A. Which contained 
these two pieces of tin-foil, each of which contained a white powder. 

Q. Now at the time Officer Joe Heath turned over to you -- and 
put them back on the inside so you won't drop any of that stuff, will you? 

(Witness followed instructions.) 

Now at the time that you received Government's Exhibit 1, the two 
tin-foils and the contents, and Government's Exhibit 1A, the small manila 
envelope, was that envelope sealed and in tact, or was it slit open as it 
is now? A. No, the envelope was not slit and the envelope was not unseal- 
ed. 

Q. Allright... After you received Government's Exhibit land1A 
from Officer Joe Heath, what did you do in respect to those two exhibits 
for identification and this larger manila envelope, known for identification 
Purposes, as Government's Exhibit 1B? A. After receiving this envelope 
and the two pieces of tin-foil which contained the white powder from 
Officer Heath, I returned to the Office of the Narcotic Squad, where I per- 
formed a preliminary field test on the white powder from one of these 
pieces of tin-foil, which indicated to me by the positive color reaction, 
the presence of a narcotic alkaloid of the opium group. 

Q. Did you use the Marquis’ Reagent? A. Yes, sir, I used the 
Marquis Reagent test, 

Q. You gota purple color reaction? A. Yes, sir. 

Q. Allright. Then what did you do after you got the positive color 
reaction indicating the presence of a narcotic of the opium group, with 
Government's Exhibit 1, the two tin-foils and the white powder in them 
and the little manila envelope? A. I replaced them in the envelope and 
sealed it. I then placed this small envelope into this larger manila en- 
velope. 


Q. Go ahead and do it right now, please. After you had placed 


Government's Exhibit 1, the tin-foil and contents in the smaller envelope, 
Government's Exhibit 1A for Identification, into the larger envelope, 
Government's 1B for Identification, what did you do with the larger 
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envelope and its contents? A. I filled out the face of the large envelope 
and signed my name on it and then I locked sealed on the back of this en- 
velope. | 
Q. Whom did you deliver it to and when? A. I kept this in my 
custody until the 27th of April when I delivered it to Doctor Butler, the 
United States chemist. | 

Q. And until you delivered the large envelope and its contents, the 
large envelope being Government's Exhibit 1B for Identification, was the 
large envelope sealed, or was it slit open as it is today? A. No, sir, it 
was sealed and in tact, and locked sealed, both locked and| in tact, and 
not slit open as it is today. | 

Q. All right. Now at the time -- 

MR. LOWTHER: I want these articles marked, with Your Honor's 
leave, as Government Exhibits numbered -- well, may the|envelope Your 


Honor, and its contents be marked for identification purposes as 
Government Exhibit, the contents 4 and the envelope 4A, please. By the 
contents I mean this green tissue paper and what is in here, mark it 4 
please, | 


* * * * x 


THE DEPUTY CLERK: Government's 4 marked for identification, 
Government's Exhibit 4A marked for identification. | 


(Documents marked for identification.) 
BY MR. LOWTHER: | 

Q. Now officer, at the time, I should say, after you had placed this 
defendant under arrest at the premises, what were they, in the morning 
hours of about 8:00 o'clock of May 25 of this year? What were the pre- 
mises again? A. 1957 Fourth Street, Northwest. | 

Q. After you had occasion to place him under arrest, did you have 
occasion to search any of his articles of clothing while in the house, and 
before he, the defendant McIntosh, was removed by the patrol wagon to 


the Narcotic Squad Headquarters? A. Yes, sir, I did. 


Q. And specifically what articles of Clothing did you Search of his ? 


12 


A. When he was Placed under arrest he was in his underwear, and his 
jacket and pants and shoes were lying by this chair, and he indicated, and 
in fact I told him to get dressed, and he said he wanted to wear those 

pants that were on the chair, so I picked them up and looked in the 
pockets at which time I found -- 

Q. Now when you looked in the pockets, did you find anything there- 
in? A. Yes, sir, I did. 

Q. I want to show you this green tissue paper and contents marked 
for identification purposes as Government's Exhibit Numbered 4, and 
before I do, can counsel and I come to the bench, Your Honor. 

* * * * * 

Q. Now officer, I want to show you -- officer, showing you what 
has been marked for identification purposes as Government's Exhibit 4, 
can you tell His Honor and the jury -- examine the tissue paper, the green 
tissue paper and the contents, and then tell His Honor and the jury, what 
those are and where you got them from? A. Yes, sir, my initials appear 
on the eye dropper, on the bottle top cooker, and also scratched on the 

Side of this hypodermic needle. 

Q. What are those? A. What are they called? 

Q. Yes? A. This is an addict paraphernalia. It is material that 
drug addicts use with which to inject heroin into their arms. 


* * * * * 


Q. When you Say you prepare it. Tell His Honor and the ladies 


and gentlemen of the jury what they do? 
* * * * * 

THE WITNESS: This is what is commonly referred to as bottle 
top cooker. It is just an ordinary type cooker -- an ordinary type bottle 
top, I should say. What the drug addict would do is to empty the contents 
of the capsule or the tin-foil, whatever the heroin might be into, and place 
it in here. They then place a few drips of water with the heroin and mix 
it ina solution, and then take a match and burn it. You always have a 
burn on the bottom of these cookers, They will burn it and it will dis- 
Solve very rapidly into the solution. 
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Then they will take the ordinary hypodermic needle and a bottle 


top -- an eye dropper, they use the plastic type and you will notice the 
needle fits very readily on the top of it and makes a real tight fit. 

With this -- there is a little piece of cotton here too -- you will 
notice -- and they use that more or less as a strainer. They will put 
the needle with the syringe attached into the cotton and then pull the 
heroin into here, They believe - ! 

THE COURT: The here being the eye dropper? 

THE WITNESS: Yes, sir, the eye dropper syringe itself. They 
believe that the piece of cotton acts as a filter and takes out the impurities 
and with that they, of course, inject it into their arm. This is what we 
calla standard set of addict paraphernalia. 

Q. Where did you find Government's Exhibit 4 for Identification, 
insofar as the clothing of Defendant McIntosh is concerned, after his arrest 
in the morning hours of the 25th day of May at about 8:00 olelock? A. In 
his left hand pants pockets. 

THE COURT: Now let us be clear for the record, Did you find in 
his pocket that same green tissue? 

THE WITNESS: Yes, sir, I did. 

THE COURT: In that tissue, were there those same four articles ? 
The tiny piece of cotton, the bottle top cooker, the eye dropper, and the 
needle ? | 

THE WITNESS: Yes, sir. 

THE COURT: All four were wrapped up in that green eguee 

THE WITNESS: Inside the green tissue, yes, sir. 

THE COURT: And that combination was in his pocket? 

THE WITNESS: In his left hand pocket, yes, sir. In his left hand 
pants pocket, yes, sir. | 

THE COURT: All right. 

BY MR. LOWTHER: | 
Q. After you recovered those items, Government's Exhibit 4 for 


Identification, the green tissue, within which was wrapped the small 
| 


piece of cotton, the hypodermic needle, the plastic eye dropper, and the 
bottle top cooker, what did you do with reference to those articles, Govern- 
ment's Exhibit 4, and this larger manila envelope now known as Govern- 
ment's Exhibit 4A for Identification? A. After I marked Exhibits 4, 

I placed them into Exhibit 4A, where I filled them out and signed it, and 

I put the lock seal on the back in place, and delivered this to the United 
States chemist, Doctor Butler, on the following day, which was the 26th 


of May. 

Q. And at the time that you delivered Government's Exhibit 4A -- 
will you put them back in there now officer with His Honor's leave -- 
by that I mean those things in the big envelope. 

(Witness did as instructed.) 

Q. At the time you delivered the large manila envelope, Govern- 
ment's Exhibit 4A for Identification, with its contents, the tissue paper, 
the needle, Syringe, cotton, and the cooker, the bottle top, was Govern- 
ment's Exhibit 4A for Identification slit open as it is today, or was it 
locked and sealed and no slit across the top? A. No, sir, it was not slit 
when I delivered it to the chemist. It was in tact. 

Q. All right. 

THE COURT: Did he Say whether he delivered anything else to 
Doctor Butler? 

MR. LOWTHER: I have already gone into that. He said he deliver- 
ed the -- 

THE COURT: One? 

MR. LOWTHER: Government's 1, Your Honor. That has already 
been testified to, yes, sir. 

And that concludes my examination of the officer. 


* * * * * 


September 13, 1961 
Washington, D. C, 


* * 
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CROSS-EXAMINATION 
BY MR. ROBERTSON: | 
* * * * * 

Q. Isee. Now when you had the defendant McIntosh down at your 
Headquarters, you asked him if he wanted to tell you anything about this 
transaction, what did he say? A. He stated he didn't want to tell me 
anything about anything. | 

Q. Isee. 

THE COURT: Do you remember the words he used or that he didn't 
want to or he would not? 

THE WITNESS: He stated that he didn't want to talk to me or any 
policeman, and that he didn't want to talk to me, just didn't want to talk 
to me or say anything to me, 

Q. This was around 9:15 or 9:30 in the morning ? A. Yes. 

Q. After his arrest which occurred about 8:00 o'clock ? A. The 
arrést was shortly after 8: 00, as I recall, about 8:00 or 8: 10 a.m. in the 
morning on May 25th. | 
Q. Did you take him to the Commissioner's office for arraignment? 


A. Yes, he was taken to the Commissioner's Office. 


Q. Did you go with him? A. I believe I walked him over, 
THE COURT: What time? | 


Q. What time? A. The same morning. 

Q. About what time? A. I don't recall. It was after we had 
finished -- well, after I had talked with Mr. Martin and all and we finish- 
ed processing him and we took him directly to the Commissioner. I do 
not recall the exact time he arrived at the Commissioner‘ 8. I did walk 
him over as I recall, 

* * me 


September 15, 1961 
Washington, D.C. 


* * 
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CHARGE TO THE JURY: 


THE COURT (J. Schweinhaut): Ladies and gentlemen of the jury 
the first thing you should know and should keep in mind is that the in- 
dictment ina criminal case is not evidence against the defendant. The 
indictment is not evidence against the defendant, it is simply an acc- 
usation against him and it Should not be considered by you as anything 
but that. | 

Morcove 


leveled ag: 


Because the burden of proof is always upon the Government ina 
criminal case to establish the guilt of the accused. There is never any 


burden on the accused to prove his innocence and that burden imposed by 


the law on the Prosecution cannot be sustained by evidence which creates 


a mere probability of guilt ora Suspicion of guilt. It requires more proof, 
as I have said, beyond a reasonable doubt. 
Now while the term reasonable doubt is a term of art in the law, it 
actually does not mean anything more, but requires a bit of explanation. 
It does not mean anything more than the same term would mean as you 
use it, and undoubtedly have from time to time, either expressly or 
in your mind, but you may have used it in your ordinary pursuits of life. 
There is no mystery whatever about the term. It means what it says. It 
means a doubt which is a reasonable one and which is based on reason-- 
common sense, thoughtfulness, and reason. 
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consideration of all the evidence that would leave a juror’ s mind so un- 


decided that he does not have an abiding conviction of guilt which he 
believes would remain unshaken by future thought and reflection, 

A reasonable doubt such as to acquit an individual, of coursé, can- 
not arise legally from mere conjecture or speculation, or a reluctance to 
convict through feelings of Sympathy or mercy. The law envisons the 


doubt as being a conscientious belief that there is reason to doubt the 
guilt of the defendant. 

Of course, the law does not require that the prosecution establish 
the guilt of an accused to an absolute certainty because the law recognizes 
that that almost never can be done. Happenings between human beings 
is such that usually it is impossible to decide between the two to an abso- 
lute, mathematica] certainty. Life is not lived that way. | 

Now in determining whether you have a reasonable doubt and, 
therefore, in determining whether the defendant here is guilty or innocent, 
guilty or not guilty of either of these three charges, you have got to 
evaluate all of the testimony and evidence in the case. All of it. You have 
got to evaluate in your minds the testimony of each witness who gave evi- 
dence verbally from the stand and the value, and the significance and 
importance, if any, of the physical evidence which has been introduced 
here in the case. | 

Now in evaluating the testimony of witnesses there are many things 
to be considered and should be considered. Now in carrying out your 
task requiring that you do So, I think I am convinced that you will get 


more aid than from any other source, from your own common sense, and 


your own experience in life, and your own ability now having | ‘lived your 
lives up to this date, the judge of human nature and of people, I think those 
sources of help are very valuable to exercise and employ your own good 
common sense in the solution of the problem which confronts you here 

in this trial. It will be greatly aided. 


Now you take into account, of course, the demeanor and the conduct 
of the witnesses on the stand, whether they seemed to be candid, forth- 
right, or evasive. You take into account their sources of knowledge, 
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their opportunities for observation, their intelligence, their education 
even or lack of it, sometimes their faculties, one without any or with 

little education obviously cannot be as articulate as one who pos- 
sesses a certain amount of fair education and being inarticulate he cannot 
' explain as well as those of us who have been fortunate enough to gain more 
education. That sometimes is a factor and may be present in any case. 
When you estimate and evaluate the story the witness has to tell you may 
find inconsistencies or discrepancies or contradiction. Sometimes with- 
in the testimony of one witness he may contradict himself on the witness 
stand or he may relate Some phases of the matter which is inconsistent 
with other testimony as given on the same subject, or you may find that 
the inconsistency or the discrepancy, or even the contradiction, may be 
found in comparing the testimony of one witness with that of another 
witness. 

And if you do find that there are inconsistencies of Such a nature as 
to be consequential in your mind at all, then you must ask yourselves, 
what is the nature of or what really is this inconsistency? Is it the kind 
of thing that you really ought to expect, having-in mind -- well that you 
ought to expect or would reasonably expect in the testimony given today 
by an individual who is telling you about a past event of some time back. 
Because we all know that the lapse of time usually causes a certain degree 
of impairment of memory, for example. 

Or, is it the kind which your own common sense and your own ex- 


perience in life would Suggest to you, is an inconsistency that you are 


more likely to find in the company of falsehood, and not in the light 
of the truth at all. Now interest in the case or anyone concerned in the 
case, the interest in its outcome or its result, or friendship, or anti- 
mosity toward anybody concerned in the case. These are factors which 
may or may not tend to impair the desire or even the capacity perhaps 
of the given witness to tell the truth. 

Now you give to the testimony of each witness, as you recall it, 
collectively recall it, the value that you think it should have when viewed 
in the light of the consideration that I have just suggested to you, and 
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when viewing in the context of the whole of the testimony, I do not believe, 
ladies and gentlemen, that the testimony of any one witness stands 
wholly and completely distinct and alone. You have got to consider it in 
the light of what other people have told you. Then you weigh the sum of 
it, the total of it, and you come up with your conclusion. | 
Now if you believe that anyone has testified falsely with respect to 
a matter as to which he could not reasonably be mistaken, you may dis- 
regard his testimony, either in whole or in part, as you see fit. You may, 
for example, find that some witness told you the truth about some aspect 
of the matter and lied to you about another aspect. You are free to accept, 
if you want to do So, what you think is true and reject the rest, or if you 
believe he told you a falsehood concerning some phase of it you can 


throw it all out. That is for you to say. 


Now I have two more observations to make with respect to witnesses 


and your evaluation of them. The first is with respect to the witness 
Smith. It was shown on cross -examination that Smith had been convicted 
of criminal offenses, and you will remember what they were, in the past. 


Now any witness who takes the witness stand automatically puts in issue 
his credibility, his veracity, his truthfulness, and the law says you are 
entitled to know as triers of the fact, and as the people who are to decide 
the ultimate issue here, whether or not any witness who proffers himself, 
as he necessarily does, as a truthful person, is really a truthful person 
if he has a criminal background? That may or it may not, depending on 
your views in the matter, affect the credibility of a witness, You may 
think on the one hand that an individual who has been in the | toils of the 
law on another occasion in the past, is not as worthy of belief as one who 


is hitherto not been involved or has a bad record against him. 

On the other hand, you may believe that notwithstanding the past 
bad record, he is still telling you the truth in this court when he takes 
the witness stand here. That is for you to say. You weigh that asa 
factor in the evaluation of his testimony. Again on the subject of witness- 
es there is a related principle of law that I should tell you about. Now 
in this case the defendant has a right to testify in his own behat or not 
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The first count charges that on April 25, 1961, within the District 
of Columbia, Chester C. Smith, and Wendell McIntosh, this defendant, did 
sell, barter, exchange, and give away to J oseph W. Heath, a narcotic drug, 
that is two tinfoil envelopes, containing a mixture totaling 95 milligrams 
of heroin hydrochloride, quinine hydrochloride, and mannitol, not in pur- 
suance of a written order, written for that purpose, from the said Joseph 
W. Heath, as provided by law. Now some words here are surplusage, 
they are used simply because this statute uses them, and you will readily 
be able to discard those which don't apply. The word sell. does not bother 
you; barter, which means an exchange, and the word following which is 
exchange, do not apply because there was an exchange for money, it is 
alleged, but there was not a barter as we think of, like I give you one 
object in exchange for another, I exchange a pen for a pencil. That word 
you can simply discard. | 

The narcotic drug that is two tinfoil envelopes containing this mix- 

ture. Now with respect to that the witness, Mr. Butler, who isa 


chemist from the Narcotic Internal Revenue Service, testified that he did 
find upon examination of these exhibits, which are Government's Exhibit 
No. 1, a quantity, he does not know how much, of heroin which is, he told 


you, a narcotic drug, it is a derivative of opium, and he said that the mix- 


ture containing heroin in part, was 95 milligrams. | 
Now there isn't any testimony here which would dispute that fact. 
There isn't any evidence to the contrary. He says it is heroin and there 
is nothing to contradict it. So while it is a fact, to be sure, you have got 
to find whether it exists or not -- I would not say that there is not any 
evidence against that finding. I do instruct you, however, that it is not of 
any consequence to you how much quantatively, how much of this mixture 
was heroin and how much was quinine, and how much was mannitol, Any 
amount of heroin is enough to fit this case because as you undoubtedly 
heard me say before, heroin is totally contraband, heroin is’ (an outlaw. 


Now the indictment Says it was sold to Heath, naming him. And that 


it is Joseph Heath, there can be no question about it. I will have to refer 
later on to him by name. The indictment further says in this count it 
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to do so, as he chose. He chose not to testify, as you know. The fact that 
he has not testified in his own behalf should not be considered or 

construed in any way against him, and you are not at liberty to indulge 

in any presumption of inference because he has not testified in his own 

behalf. | 

So much then for the general principles of Jaw which apply inall 
criminal cases, and therefore, this one. You will keep them in mind at 
all times, 

I will turn now to the indictment in this case. The indictment in 
this case contains what we call three counts, that is there are three 
separate charges against the defendant, they do arise out of the same 
transaction, the April 25th transaction, as you have heard, but there are 
three separate and distinct offenses that are charged against the defend- 
ant, and you will reach a verdict Separately as to each one of them and it 
will be either guilty as charged or not guilty, as the case may be, 

Now I am going to read each one of them but Separately and I will 
discuss them separately, to the extent that it is necessary and desirable 
that I do so. I may or may not in the process have to comment upon the 
evidence. I really do not yet know. That will turn up as I get into it. I 
I do, and as I have told you at least twice before, and counsel reminded you 
in the arguments you have heard, that my comments upon the evidence, 
if any, are not binding upon you at all, and if I give them to you as I do 
now, it will only be because it is necessary to illustrate some point of 
law, principle of law, which I must tel] you that in order to guide your 
deliberations. | 

Now the first count I will read and it is going to sound a little bit 
technical and it ig because it is taken word for word from the statute 
which announces the crime. Then I will explain it to you and I think you 
Will find, Iam satisfied you will, that it is not difficult to understand at all. 


And the same ig true of each of the other two counts. They sound, I think 


they do any way because Iam used to them and you are not, they sound 
a little more difficu]t than they really are, 
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The first count charges that on April 25, 1961, within the District 
of Columbia, Chester C. Smith, and Wendell McIntosh, this defendant, did 
sell, barter, exchange, and give away to Joseph W. Heath, a narcotic drug, 


that is two tinfoil envelopes, containing a mixture totaling 95 milligrams 
of heroin hydrochloride, quinine hydrochloride, and mannitol, not in pur- 
suance of a written order, written for that purpose, from the said Joseph 
W. Heath, as provided by law. Now some words here are surplusage, 
they are used simply because this statute uses them, and you will readily 
be able to discard those which don't apply. The word sell does not bother 
you; barter, which means an exchange, and the word following which is 
exchange, do not apply because there was an exchange for money, it is 
alleged, but there was not a barter as we think of, like I give you one 
object in exchange for another. I exchange a pen for a pencil, That word 
you can simply discard. ! 

The narcotic drug that is two tinfoil envelopes containing this mix- 

ture. Now with respect to that the witness, Mr. Butler, who is a 
chemist from the Narcotic Internal Revenue Service, testified that he did 
find upon examination of these exhibits, which are Government's Exhibit 
No. 1, a quantity, he does not know how much, of heroin which is, he told 
you, a narcotic drug, it is a derivative of opium, and he said that the mix- 
ture containing heroin in part, was 95 milligrams, | 


Now there isn't any testimony here which would dispute that fact. 


There isn't any evidence to the contrary. He says it is heroin and there 
is nothing to contradict it. So while it is a fact, to be sure, you have got 
to find whether it exists or not -- I would not say that there is not any 
evidence against that finding. I do instruct you, however, that it is not of 
any consequence to you how much quantatively, how much of this mixture 
was heroin and how much was quinine, and how much was mannitol. Any 
amount of heroin is enough to fit this case because as you undoubtedly 
heard me say before, heroin is totally contraband, heroin is an outlaw. 
Now the indictment Says it was sold to Heath, naming him. And that 

it is Joseph Heath, there can be no question about it. I will have to refer 
later on to him by name. The indictment further says in this count it 
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was sold to him not in pursuance of a written order, written for that pur- 


pose from him. Now that requires a few words but only a few of ex- 


planation. The control of narcotic traffic is governed by the taxing stamps 

of the United States, and the Congress in enacting statutes for the control 
of traffic in narcotics delegated to the Secretary of the Treasury 

the right to prescribe certain form and mechanics by which one is entitled 

legally to sell drugs, and one is entitled legally to buy them, 

Now among those regulations -- I won't go into them with you be- 
Cause it is not necessary to do so, is a provision that no one can sell a 
narcotic drug to a purchaser unless the purchaser can give hima proper, 
appropriate written order ona form which the Secretary has prescribed 
to be filled out for that purpose. Now that is the gist of this first count. 

The element of the first count I will now give to you and each of 
them you must find beyond a reasonable doubt to be present here in order 
to convict the defendant: 

(1) That on the date mentioned within the District of Columbia, this 
defendant did sell a certain derivative of opium commonly known as heroin 
to, though indirectly, Heath. It need not be, as I have told you, the exact 
amount named in the indictment in this case. There isn't any dispute 
about the exact amount. 

(2) That he sold the heroin not in pursuance of this written order 
which I have presecribed, on a form issued for that purpose. That is, to 
say that no one, Heath or anyone for him, gave to this defendant any 
written order. That is the second element. 

(3) That the defendant sold to Heath willfully, that is to Say, in- 
tentiona lly. 

(4) That he sold the heroin to Heath knowningly, that is, with know- 
ledge that he was Selling a certain quantity of opium named heroin, and 
with knowledge that he was selling it not in pursuance of a written order 
upon the form prescribed, 

Now those four elements you must find existed beyond a reasonable 
doubt. Now that calls for some enumeration of those elements because 
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it makes it necessary in the course of instruction on this count, 

The evidence is clear in this case that the defendant did not hand 
over heroin to Heath directly nor did he get any money from Heath direct- 
ly. He didn't hand to Heath the heroin, Heath did not hand him the money. 
Of that there is no question. | 


The theory of the Government's case and of this indictment that 


he acted in concert with and as an aidor and abettor to Smith. The evi- 
dence is that at the original contract, shall we Say, the deal was made be- 


tween Smith and Heath, if there was any at all, and Smith Says that there 
was. There is no doubt about that. Heath undertook to buy from Smith 
some heroin. Smith said he could get it. At that time the evidence is 
that Heath didn't know McIntosh, and I Suppose from the evidence at 
least, we should infer, there is certainly no evidence to suggest that Mc- 
Intosh knew Heath. Neither one of them knew the other, 

But the theory of the prosecution is that McIntosh aided and abetted 
Smith, enabling Smith to carry out his contract with Heath, as agreed to 
by Heath. | 

Now an aider and abettor in law means one who knowingly and inten- 
tionally helps another person violate the law, commit an offense, And so 
you will have to determine, and have to be satisfied beyond a reasonable 
doubt that McIntosh transferred to Heath, you do not have to be satisfied 
as to whether or not McIntosh got any money for it, if he gave it away, he 
transferred or gave to Smith heroin knowingly and intentionally gave it 
to him, without a written order and knowing that it was going to go and 


did in his presence go from Smith to Heath -- 1 think I mixed up my lan- 
guage there -- let us put it another way: If you believe beyond a reason- 
able doubt that McIntosh gave to Smith heroin to give to Heath, then you 
could find McIntosh guilty on Count One if, of course, he didn't havea 
written order. The evidence is here that he did not have, and there is 
no evidence that he did have. The defense is that he never did it at all, 
You do not have to find in your minds as a fact that he knew who 
Heath was. You do not have to find that he even knew his name. If he 
knew when he was transferring the drugs to Smith and that Smith was 
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Was going to give them away to somebody else in that automobile, namely, 
the individual who turns out to be, then he is guilty. Now in order to de- 
termine whether he, because you can't read his mind, obviously, whether 
he knew you must decide what the circumstance was. The circumstances 
as related by Heath are that Smith contacted him at the place -- was it 
Franklin Street? That Heath says on this errand to get the heroin, that 

Smith contacted McIntosh, he came back and met him there, got 
into the car with Smith and passed over to Smith these two packages, and 
Smith in turn passed it over to Heath. 

If you believe that beyond a reasonable doubt, then McIntosh is 
guilty. Smith says that McIntosh was in the car but for awhile but for an 
entirely different purpose, that he never got anything from him in the 
presence of Heath; that he never got any narcotics from McIntosh at all; 
McIntosh never came to the car for the purpose of delivering heroin and 
did not in fact, do so, So you have got your choice there between Heath 
and Smith. One of them is not telling the truth, obviously. But you have 
got to be satisfied beyond a reasonable doubt that Heath turned the stuff 
over to Smith to be turned over and was in fact turned over to Heath. He 
doesn't have to know his name, who he was, or anything about it. 
are satisfied with that beyond a reasonable doubt you will fing McIntosh 
guilty. If you accept Smith's Story or if you have a reasonable doubt about 
whether he did this or not, then you must find him not guilty. 

So much then for at least this time and I think probably this will be 
all for the first count of the indictment. 

The second count arises out of the same transaction but it is an 


? ? 


C. Smith and Wendell McIntosh, purchased, sold, dispensed, and distribut- 


ed, not in the origina] stamped package, and not from the original stamped 


package, a narcotic drug, that is two tinfoil envelopes containing this mix- 
ture of 95 milligrams and so on. That is the same heroin hydro- 
chloride mentioned in Count One. 
Now the elements of that offense are these: These two men corrob- 
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orated together -- the key word here is (1) to sell and (2) to purchase, 
which would be Purchase on the part of Smith, sell, sold, sold by McIntosh, 
dispensed and distributed -- that would have to be Mcintosh, This quantity 
of heroin which at the time of the transaction was not in an original stamp- 
ed package and not from it. Now again, the Secretary of the Treasury, 

by virtue of the Congressional delegation of power prescribed and has 

done so, and it was in effect on this date, prescribed Internal Revenue 
stamps which must be affixed to packages containing narcotics. 

Now let me illustrate that this way: You takea prescription from 
an authorized doctor. Now the prescription you have from an authorized 
doctor is a written order in a sense. It is not the original ane, But in 
any case the prescription your physician gives you entitles you legally 
to purchase the narcotics mentioned in it unless it is heroin, from a drug- 
gist. Now when your druggist fills that prescription he is filling it from 
his larder container, Probably, which has on it -- you do not see it because 
you do not go back and watch him fill it -- but it has on it an Internal Re- 
venue stamp or the druggist would not be entitled to have it in there, A 

tax has to be baid on narcotics in order to regulate, keep track of 
the distribution of narcotics, so in that case you are purchasing narcotics 
from an original stamped package, that is, the one the druggist has. Now 
when he orders it from his wholesaler he gets it in its original stamped 
package. | 


It is that kind of stamp that this Second count of the indictment is 
referring to, and this Second count that charges -- you can forget the 
indictment in respect to the second count of 
dividual you can’ but this| second 


ught from him or 


nt, The transaction 
this was between McIntosh and 


Smith only. It is still enough if you believe there were no stamps on these 
containers, and not from a stamped package. Now in that connection the 
Congress recognized that it is sometimes difficult to establish the exist- 
ence or not of the stamped package or the difficulty in establishing that 

it wasn't from 3 stamped package somewhere else, provided this legisla - 
tive presumption. It says this: It shall be unlawful for any person to pur- 
chase, sell, dispense, or distribute any narcotic drug except in the original 
stamped package or from the original stamped package and the absence 

of appropriate tax paid stamps for any of the aforesaid drugs, shall be 
prima facie evidence of the violation of this Subsection by the person in 


whose possession the Same may be found. 
That is to say that if when the transaction is made no revenue stamps 
are present, you don't see them, then the Possession of the unstamped pack- 


age is sufficient to justify conviction under this section. 

Now the third count charges the defendant with the illegal importa- 
tion of heroin. It reads as follows: On or about April 25, 1961, within 
the District of Columbia, Chester C. Smith and Wendell McIntosh, facil- 
itated the sale of a narcotic drug, that is the two tinfoil envelopes, exactly 
the same as mentioned in the first and second count, after said heroin 
and hydrochloride had been imported with the knowledge of Chester Smith 
and of Wendell McIntosh, into the United States contrary to law, 

That charges, as I Said, the illegal importation knowingly by them 
into the United States. Now there are three elements necessary to consti- 
tute that offense, to establish that offense as 
presumption, which I will tell you about ina moment. 

The first is that the defendants facilitated, facilitated the sale of a 
certain quantity of a derivative commonly known as heroin on or about 
the date mentioned in the indictment. 

Two, that the heroin theretofore had been imported into the United 
' States contrary to law. 

Three, that the defendants facilitated the sale after importation 
knowing that the heroin had been imported into the United States contrary 
to law. 
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Again having in mind the difficulty of proving the illegal importation 


and knowledge of its illegal importation, Congress provided another legis- 
lative presumption which reads as follows: : 

Whenever on trial for a violation of this section the defendant is 
shown to have or to have had possession of Opium, and heroin is a deriva- 
tive of opium, such possession shall be deemed sufficient evidence to auth- 
orize a conviction unless the defendant shall explain the possession to the 
satisfaction of the jury. 

As I just said, heroin cannot be legally imported into the United 
States. You must be satisfied beyond a reasonable doubt that this defend- 


ant knew that it was heroin that he was giving to Smith that night, that 
he had it in his possession. If you believe that beyonda reasonable doubt, 
that he knew it was heroin and he had it in his possession, then the legis- 
lative presumption takes care of the rest of it. That he is charged with 
knowledge, presumatively, and it was illegally imported and he was selling 
it, transferring it, knowing that it had been, and intentionally. 

Now the trial of this case took, as it almost inevitably does, in 
this type case, a trend which inevitably again lead us intoa series of 
questions and answers concerning entrapment. Now it would be less than 
normal, after having heard so much about entrapment, you are wonder - 
ing what it meant. | 

Now just to Clarify what Iam about to say, I might say this: That 
if and when a law officer unduly persuades an otherwise innocent person 
to commit an offense which he wasn't predisposed to commit, wasn't 
willing to commit, then the narcotic Officer or any other law officer, can 
have no benefit from that. And the law and the Courts will not tolerate 
it. Because the law Says a police officer can't create a crime in order 
to punish one, he can't push an otherwise innocent person into committing 
a crime in order to arrest him and convict him for committing) it. 

In such cases where the facts justify it, the law will either hold as 
a matter of law that there is entrapment and not submit it to the jury at 
all. Or the Court may permit the jury to decide what is the facts of the 
matter? Was the man enticed improperly by a law officer to commit a 
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crime? Or, persuaded to commit a crime which he would not have done 
otherwise. The Courts sometimes permit the jury, on proper instructions 
in accordance with the law, to decide that fact. I charge you now in this 
case, that the defense of entrapment is out of this case. It never got into 
this case. There is no illegal entrapment in this case so do not clutter 
up your minds with whether Smith was entrapped or McIntosh, for that 

matter, was entraped into doing something that they would not have 
otherwise done. I have held that as a matter of law there is no basis for 
you to find that there was entrapment. So the issue to you under the in- 
struction I gave you under the first count is whether McIntosh is guilty 
of a transaction through Smith to Heath. And the second count, whether 
he is guilty or not guilty. The first count guilty or not guilty. The second 
count guilty or not guilty of transferring drugs to Smith without them hav- 
ing come from a stamped tax paid package. And the third count of whether 
he is guilty or innocent of selling, of handing over to Smith, narcotic 
drugs, the importation of which is prohibited by law. 

Now I think again I better make sure that you understand the legal 
difference and the consequences, and the significance of the statements. 
made by Smith here on the witness Stand, and statements purportedly to 


never made those state- 
ments to Paul, then Smith's testimony stands unimpaired so far as that 
Statement is concerned. 


If you believe on the other hand, that it is Paul who is telling the 
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truth about it and that Smith is not, then to whatever degree you think so 


necessarily the testimony of Smith here as a witness is impaired, The 
prosecution used those contradictory statements made out of court in an 
attempt to destroy or discredit Smith as a witness in this case. And as 
2. matter of law he is entitled to do that or try to do that, and you will 
have to decide whether Smith was telling the truth about it. And if he 
was not telling the truth about it, what effect does it have in your minds 
on the rest of his testimony which does not have anything to do with 
statements made to Paul at an earlier date? : 

If you believe Smith told the truth about it then Smith's testimony 
stands unimpaired except, of course, for his criminal background, depend- 
ing upon what weight, if any, you give that. 

Now I do not intend to give to you, while you are deliberating in this 


case, the physical evidence in the case, because you do not need it in 
order to enable you to decide this case, You don't need two pieces of 
tinfoil with the powder init. It has been adequately described to you. 

You don't need the paraphernalia which was found, according to the police, 
in the possession of McIntosh at the time he was arrested, Now that is 
not proof -- by the way I should comment on that. That paraphernalia, 
the bottle top cooker, the Syringe, and the tube, and the little pines of 
cotton, that is not evidence here that McIntosh sold through Smith nar- 
cotics to Heath. They are introduced into evidence, received in evidence, 
and urged by the Prosecution as having a tendency to show that McIntosh 
dealt in narcotic drugs, was a user of narcotics himself at the time he 
was arrested, and for that purpose only. You can give that such weight, 

if any, as you think it is entitled, | 

Now let us take care of 1, 1A, and1B and 2. What about the other 
exhibits ? | 


* * * * * 


THE COURT: The only ones offered are the two I have just des- 
cribed, weren't they? That's right. The statement which was used by 


the prosecutor in cross-examining Smith was never offered in evidence. 
It was also used to refresh Paul's recollection while on the withess 
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stand but it was never offered in evidence. So you do not need those pieces 
of physical evidence in order to properly decide this case, 

Gentlemen, I have nothing else that Iam aware of. Do either of you? 

MR. ROBERTSON: May counsel approach the bench, Your Honor? 

THE COURT: Yes. 

(AT THE BENCH INA LOW MONOTONE:) 

MR. ROBERTSON: If Your Honor please, with regard to the second 
count, I think Your Honor said if there was no sales then you must find 
McIntosh guilty. I think Your Honor should say that if you further find 
that he had the full possession. 

THE COURT: Didn't I Say that? Probably I didn't. 

MR. ROBERTSON: I would just like to object to the charge ag 
given, particularly on giving that aiding and abetting charge, 

MR. LOWTHER: Your Honor unless my ears deceive me, and I do 
not think they do, at the time Your Honor was charging in regard to the 
second count -- the stamped package and the language came right before 
you charged the jury in regard to the presumption, the Congressional] 
presumption, in regard to the stamped package, I think Your Honor through 
inadvertence, said if you have a reasonable doubt, where you meant to say, 
no reasonable doubt, because if you had, if you have a reasonable doubt, 
then something about the stamped package, you should find him guilty. 

THE COURT: I better straighten that out. I could have. 

MR. LOWTHER: Under the abundance of caution I noted it here, 

(END OF BENCH, OPEN COURT:) 

THE COURT: Counsel on each side think J may have inadvertently 
transposed some language and I think I better make sure IJ didn't by doing 
it over. 

With respect to the second count of this indictment you must find 
beyond a reasonable doubt in order to convict McIntosh, that he trans- 
ferred and gave to Smith a narcotic drug without it being ina stamped 
package, without it having come from a stamped package, If you find 
beyond a reasonable doubt those elements are present he is guilty in that 


connection. As I read to you the legislative presumption, the absence, you 


do not see the absence of the stamp, you do not see the stamp. 
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The witness Heath, of course, said there was not any stamp on it, but the 
absence of the stamp -- you will have to decide whether there was a 
stamp there or not. If there was an absence of the stamp that fact alone 
entitles you to infer there never was any starnp and, therefore, the law has 
been violated. | 

Of course, it follows necessarily that you have got to find that he 
did do it, before you ever get to whether the stamp was on there or not, 
you have got to find beyond a reasonable doubt that McIntosh transferred 
to Smith, obviously. One of the lawyers thought I Ought to make that clear, 
Obviously, there isn't any stamps if there wasn't any transfer to somebody, 

And with respect to the third count -- the importation into the United 

States. You have first got to find beyond a reasonable doubt that 
Mcintosh transferred the drug to Smith. If he did so, the fact that he had 
possession of it is enough for you to presume that he knew jit had been 
illegally imported into the United States. | 


Now I think that is enough. Now your first task, as you undoubtedly 
| 


know by now is to select a foreman for the Purposes of this case among 
yourselves, Having done So, let the foreman conduct the session with some 
degree of formality, not too much, because one extreme is as bad as 
another, but do not let yourselves get into the situation where everybody 
is talking at once and nobody is listening to anyone else except himself. 
Discuss it and listen to each other with a view of being convinced about it. 
Your verdict when you are ready we will bring you in and your fore- 
man will be asked by the clerk, how do you find as to the first count of 
the indictment, and the verdict will be guilty or not guilty. He will then 
be asked, how do you find as to the second count, and the verdict will be 
guilty or not guilty. And so will the third. In other words, you will find 
your verdicts Separately as to each of these three counts, and you will 
deliver the verdicts Separately as to each count. | 
Mr. Lowther? 
MR. LOWTHER: I had another thing in mind, Your Honor, the 
verdict has to be unanimous. | 
THE COURT: Well I trust by now that you would know that. That 
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is obviously true. The verdict must be unanimous. I better say this in 
application to that: Your verdict must be unanimous but it need not be 
unanimous on all counts. If you cannot agree on any one of these counts 
but have agreed Say on either one or both of the other two, you can bring 
in separate verdicts, and if you bring in a verdict of guilty or not guilty 
on one or two of the,counts, and you cannot agree on the third, I can take 
the two verdicts on which you have agreed. And then we will decide 
whether to send you out to consider the third one or not. That rarely 
happens but it can happen on any multiple count indictment. Your verdict 
on each count must be unanimous. You do not have to agree on all three, 
each separately. 

Mr. Lawson, I excuse you now from further consideration of this 


case. I ask you to return to the jurors’ lounge, and further not to discuss 


this case please until this jury has decided it. Thank you very much. 
You may take the case, ladies and gentlemen. 
(The jury left the court room at 2:50 p.m.) 


* * * 


se, 


[Filed October 11, 1961] 
JUDGMENT AND COMMITMENT 

On this 6th day of October, 1961 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Dovey 
Roundtree, Esquire : 

IT IS ADJ UDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Violation of 
Section 4705a, 4704a, Title 26 of the U. S. Code, Violation of Section 174, 
Title 21 U. S. Code as charged and the court having asked the defendant 
whether he has anything to say why judgment should not be pronounced, 
and no sufficient cause to the contrary being shown or appearing to the 
Court, | 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. | 
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IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of 10 years. | 
IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 


officer and that the Copy serve as the commitment of the defendant. 


/s/ Henry A. Schweinhuat 
United States District Judge. 


The Court £46 4trnebds/ bhtd ryt rne/t/vo! suggests that it be 


considered whether the defendant should be sent to Lexington, Kentucky. 
* Kk 


NOTICE OF APPEAL 
Name and address of appellant: Wendell McIntosh, 200 19th Street, S. E., 
Washington, D. C. 


Name and address of appellant's attorney: Mr. Julius W. Robertson 
1808 11th Street, N. W., Washington, D. C. 

Offense: U.S.C. 4705 and 4704 -- U.S.C. 174 | 

Concise statement of judgment or order, giving date, and any sentence: 


Convicted on all three (3) counts of the above -stated offence 
9/12/61; sentenced to serve ten (10) years under the provisions 
of the above-stated offence 10/6/61. | 
Name of institution where now confined, if not on bail: District of 
Columbia Jail. : 
I, the above- named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above - 
stated judgment. | 


Date: 10/13/61 /s/ Wendell McIntosh 
Appellant 
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For the District of Columbial 
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BRIEF FOR APPELLANT 
——______ 


JURISDICTIONAL STATEMENT 


Appellant was convicted upon the verdict of a jury in the 


United States District Court for the District of Columbia of the 
violation of Sections 4705(a), Title 26, of the U. S. Code and 
Section 174, Title 21, u, S. Code, and he was sentenced to imprison- 
ment for a period of ten (10) years, Thereafter, appearing pro se 


he applied to the District court for leave to appeal in forma 


pauperis, The Trial Judge, Judge Schweinhaut "denied as frivilous" 
the application on Cetober 19, 1961, By order of this Court 
entered December 6, 1961, undersigned counsel was appointed to 
represent petitioner and he filed a memorandum in Support of the 
petition, Thereafter, this Court in Mise. 1751, "oy order dated 
April 20, 1962, allowed appellant to proceed on this appeal with- 


out pre-payment of costs. The Jurisdiction of this Court is found- 
ed upon the provisions of Title 28, Section 1291, of the United 


States Code, 


STATEMENT OF THE CASE 
eee, CASE 


By indictment of the Grand Jury, filed June 1, 1961, 
appellant was charged under three counts with violation of the 
Narcotics Acts (26 U.S.c. §§4705(a), 4704(a), 21 U.S.C. §174 - 
Sale, possession and facilitation of concealment and sale of nar- 
cotic drug knowing same to have been imported contrary to law 
(J.A. 1). Upon arraignment appellant entered a plea of not 
guilty (J.A. 2), 

When this case was called for trial before Judge Schwein- 
haut in the United States District Court, and after testimony from 
other witnesses, David Paul, was called as a witness bythe Govern- 
ment, and testified that he is a detective assigned to the Nar- 
cotics Squad of the Metropolitan Police Department (J.A, 3). After 
testifying concerning the arrest, the following colloquy occurred 
between Mr, Lowther, Prosecutor, and Officer Paul: (J.A. 5) 


"Q. Did you see him later on in the morning of 
the 25th day of May after his arrest at about 8:00 
o'clock, and if you did see him, when and where did 
you see him? he was transported in the 


did speak to him again. 

Q. What time was that, Officer Paul? A. 
would be about 9:00 or 9325 acm, 

Q. And at the time you spoke to him in the 
Narcotic Squad Office -- by him I mean the Defend- 
ant McIntosh -- what, if anything, did you tell him 
about whether he had to talk, so forth and so on? 
A. I informed him that he didn't have to make any 
statements to me unless he wanted to, and any state- 
ments he did make to me might be used against him, 
He then told me he was not going to tell me any- 
thing or say anything to me at all, At this time I 
contacted Mr, Martin, who was the parol officer, 

MRS. ROUNDTREE: Objection, 

THE COURT: On what ground? 

MRS, ROUNDTRE: May we come to the bench? 

THE COURT: Yes, 

(AT THE BENCH IN A 

MRS. ROUNDTREE: 


with the defendant in 
officer, which presupp 

some criminal violatio is highly 
improper and Drejudicial, and I think the fact -- 
the only way to cure it is by a mistrial, 

THE COURT: No, I deny that Mrs, Roundtree, I 
deny the motion for a mistrial, That leads us though 
to what he would testify here, 

MR. LOWTHER: He is going to say, as I recall LE: 
when Mac came over there that this defendant Says he 
was in the car and he also confronted him with Heath 
-- they brought Heath in there. He admitted he was 
in the car and he gave the narcotics to Smith and 
wasn't in the car there, 

THE COURT: Take this officer back and tell him 
not to mention Martin again. Let him go on to say he 
was confronted with Heath, Let us have no more mention 
OL 26. 

(END OF BENCH. OPEN COURT: ) 
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* * * 


(AT THE BENCH IN A LOW MONOTONE: ) 
So that there may be no mis- 


lis Paul, I am 
I will talk to Mr, Martin, 
nd Martin comés over, This de- 
1k to Paul. After Martin gets 
1 has to ask Martin, will you 
stuff? He stated Martin asked 
he uses up 'to 15 caps a day. 
do you recognize the officer? 
he time and he isaid he was there 
asked him the ques- 
I sold to 
: I didn't sell to Heath, The! only way I can 
phrase those questions without using! Martin's name, 
was there a third person present? 
THE COURT: If that is what Paul will testify to I 
think Martin's name is admissible, | 
MR. LOWTHER: He asked for him to come over there, 
He can say it isn'tiso, It is a ques- 
he jury believes as to the facts, 
MR. ROBERTSON: Let me make this suggestion: Let 
him ask the questions in the passive /voice, 
THE COURT: What do you mean by that? 
MR. ROBERTSON: Was the Gefendant asked so and so 
and he doesn't have ¢ y the interrogator, 
MR. LOWTHER: I am not going to,| 
THE COURT: I am not under any duty to do any 
favors to this defendant. trouble of his 
own making, 


it may be, Ii am not under any 
duty to ref hat is otherwise 
admissible I will let the officer 
testify. acknowledge it, as he 
sees fit, | 

MR. LOWTHER: He is the one who initiated it. 

THE COURT: I now overrule the objection, 

(END OF BENCH, OPEN COURT: ) 
BY MR. LOWTHER: 
iafter you advised 
ididn't have to 
nything he said could be held against 
him, if needs be, over in the Narcotic Squad in the 
early morning hours of the 25th of May -- 

THE COURT: About 9:00 o'clock? | 

Q. -- about 9:00 O'clock -- 

THE COURT: Or 9:15? 

Q. -- did this defendant indicate! a willingness or 
refusal to talk to you? A. Yes, he said he did not 
want to talk to me or Say anything to me, 

Q, Did he, this defendant here, indicate that he 
would talk to anyone else? And answer: that question 
yes or no, if you will? a. Yes, he did, 

THE COURT: What did he say? 

THE WITNESS: Can I mention that name again? 

THE COURT: Yes, yes, | 

THE WITNESS: He said he wanted to talk to Mr, 
Martin, 

THE COURT: All right, so --, 

Q. Now did you, after he, this defendant had said 
that he wanted to talk with Mr, Martin,| did you get in 
touch with Mr. Martin? Never mind what you told Martin 
or who Martin was at the time? A, Yes, I. did." 


During the cross-examination by Mr. Robertson, counsel for 


appellant below, Officer Paul testified as follows: (J.A. 15) 


> 
ry 


"Q. After his arrest which occurred about 8:00 
o'clock? A. The arrest was shortly after 8:00, as I 
recall, about 8:00 or 8:10 a.m. in the morning on May 
25th, 

Q. Did you take him to the Commissioner's office 
for arraignment? A. Yes, he was taken to the Commis- 
Sioner's Office, 

Q. Did you go with him? A. TI believe I walked 
him over, 

THE COURT: What time? A. The same morning. 

About what time? I don't recall. 


I do not re- 
the Commissioner's, 


Appellant chose not to testify in his own behalf 
(J.A. 20), 

The Charge of the Court is set forth in full commencing 
on Page 16 of the Joint Appendix and continuing on to Page 32 but 
with reference to the testimony from the witness Chester Smith, 
and his criminal background, the jury was told: (ISA, 19) 


“Now I have two more observations to make with re- 


ed of criminal offe 
they were, 
ly p 
his truthfulness, and the law says 
Ow as triers of the fact, and as 
e to decide the ultimate issue here, 
whether or not any witness who proffers himself, as he 
necessarily does, as a truthful 
truthful person if he h 
may or it may not, 
ter, affect the or 


. That is for you to say. 
factor in the evaluatio 


right to testify in 
not to do so; as he chose. He chose 
you know. The fact that he 
1d not be conside 
against him, and you ar 
any presum 


And concerning the testimony regarding the transaction in 
which appellant was allegedly involved, the Court instructed the 
Jury as follows: (J.A, 23) 

"The theory of the Government's case and of this 
indictment that he acted in concert with and as an aidor 
and abettor to Smith. ‘The evidence is that at the orig- 


inal contract, shall we say, the deal was made between 
Smith and Heath, if there was any at all, and Smith says 


aie 


4 


that there was, There 1s no doubt about that, Heath 
undertook to buy from Smith Some hero Smith said he 
could get it. At that time the evidence is that Heath 
didn't know McIntosh, and I Suppose from the evidence 
at least, we should infer, there is ¢ertainly no evid- 
ence to suggest that McIntosh knew Heath. Neither one 
of them knew the other, 

But the theory of the prosecution is that McIntosh 
aided and abetted Smith, enabling Smith to carry out his 
contract with Heath, as agreed to by Heath, 

Now an aider and abettor in law 
ingly and inte son violate the 

have to determ- 


us put it 
another way: ireasonable doubt 
that McIntosh igive to Heath, then 
it One if, of course, 
he didn't have The evidence is here 
that he did not and there is no evidence that he 
did have, is that he nevelr dig it at all, 


The jury returned a verdict of guilty (Care 32) and 
thereafter appellant was sentenced to imprisonment for a term of 


ten years (J.A, 33), Appearing pro se he applied to the District 


Court for leave to appeal in forma pauperis, The Trial Judge, 

| 
Judge Schweinhaut, "denied as frivolous" the application on October 
19, 1961, Thereafter, in Mise. No, 1751, he petitioned this Court 


pro se for leave to prosecute his appeal in forma pauperis, and by 


order of this Court dated April 20, 1962, the appeal to proceed 


without prepayment of costs was allowed, 


STATUTES INVOLVED 
pra ibo INVOLVED 
Title 26, United States Code, Section 4705(a) 


"§ 4705. Order forms | 
(a) General requirement.--It shall be unlawful for any 
person to sell, barter, exchange, or give away narcotic drugs ex- 
cept in pursuance of a written order of the person to whom such 
article is sold, bartered, exchanged, or given, on a form to be 
issued in blank for that Purpose by the Secretary or his delegate," 


Title 26, United States Code, Section 4704 (a) 
"§ 4704, Packages | 


It shall be unlawful for any 
Peotic drugs ex- 
iginal stamped 
mps from narcot- 
ion of this sub- 
may be found,” 


Title 21, United States Code, Section 174 
"§ 174. Same; penalty; evidence 


Whoever fraudulently or knowingly imports or brings any 
narcotic drug into the United States or any territory under its 
control or jurisdiction, contrary to law conceals, 
buys, sells, or in any ma ransportation, con- 
cealment, or sale of an 
or brought in, 
into the United 
of such acts in 

nty years and, in 
$20,000. For a second or sub- 
section 7237(c) of the Inter- 
the offender shall be imprisoned not less 
years and, in addition, may be fined 


Whenever on trial for a violation of this section the 
defendant is shown to’ have or to have had possession of the nar- 
cotic drug, such possession shall be deemed sufficient evidence to 
authorize conviction unless the defendant explains the possession 
to the satisfaction of the jury." 


* * * 


STATEMENT OF POINTS 
ee EU ENTS 


The points that will be relied upon by appellant in this 
appeal are: 

1. The District Court erred in denying appellant's 
motion for a mistrial when a witness for the prosecution made pre- 
judicial remarks on the stand affecting the substantial rights of 
the appellant, 

2. The Court incorrectly instructed the jury on what 
constitutes a "sale" of narcotics and a violation of Title 26 U.S, 


C.A. § 4705(a) and 4704(a), (This point is now abandoned, ) 


SUMMARY OF ARGUMENT 

Appellant elected not to testify in his own behalf. How- 
ever, references by a witness during the prosecution's case-in- 
chief and by the prosecutor to Mr, Martin, the parole officer, in- 
directly brought to the jury's attention the appellant's criminal 
background which prejudiced his substantial rights, 

Although at first there may have been some doubt in the 
mind of the jury that Mr, Martin was in fact appellant's parole 
officer, nevertheless, the events which immediately followed the 
first utterance of his name made the relationship between appellant 


and Mr, Martin unmistakably clear, 


Any probative value that might attach to the testimony | 
concerning Mr, Martin was clearly outweighed by undue prejudice 
created by the Suggestion to the jury that appellant was on parole 
for the paramount issue in this case was the credibility of the 
witnesses who presented a sharp conflict in testimony, 

This error could only have been/by the Court granting 
appellant's timely motion for a mistrial. 


ARGUMENT 


I | 


As the record shows, as already quotes, Supra, (J.A. 20), 
appellant chose not to take the stand in his own behalf. Neverthe- 
less, during the early part of the testimony fon Police Officer 
David Paul, a prosecution witness, the jury was, | inferentially or 
indirectly informed that appellant had a prior eriminal background 
when this witness made reference to Mr, Martin, the parole officer, 
(J.A. 6) Although the record does not disclose that Officer Paul 
Stated that Mr. Martin was actually appellant's s parole officer, 
nevertheless, the sequence of events which folldwed made this fact 
clear, When the reference to Mr, Martin was first made by this 
witness an objection was immediately made by counsel for defendant 
and a bench conference foliowed at which time the motion for mis- 
trial was made and denied, (J.A. 6). Innedtately after this con- 
ference Officer Paul was asked by the prosecutor; (J. A. 8) "Dia 
he, this defendant here, indicate that he would talk to anyone else? 
And answer that question yes or no, if you wana? A. Yes, he did," 
The Court then asked: "What did he say?" ana the witness stated: 

"Can I mention that name again?" When the Court responded "Yes, 


yes." and the witness stated that he talked to Mr, Martin, any 


lingering doubt as to whether Mr. Martin was appellant's parole 


officer was clearly dispelled. In fact, the question to the Court 


by Officer Paul whether he could mention the name again only empha- 


sized and focused the jury's attention on Mr, Martin and his rela- 


tionship with the defendant. Again, the prosecutor follows with 


"never mind *** who Martin was at the time," 

The issues in this case turned largely on the credibility 
of the witnesses. As pointed out by the Court in its charge to 
the jury (J.A. 24): 

"**#, Smith says that McIntosh was in the car but for 

awkile but for an entirely different purpose, that he 

never got anything from him in the presence of Heath; 
that he never got any narcotics from McIntosh at all; 

McIntosh never came to the car for the Purpose of de- 

divering heroin and did not in fact, do so. So you 

have got your choice there tetewen Heath and Smith. One 

of them is not telling the truth, obviously, ***," 

Hence, calling the jury's attention to appellant's 
prior criminal record by this indirect, although perhaps innocent, 
method was undoubtedly prejudicial. The first statement, the 
effect of which was emphasized by the witness! question to the 
Court. (J.A. 8) -- “can f mention that name again?", and the 
prosecutor's cautionary remark which in sequence of testimony 
immediately Tollowed, certainly imparted to the minds of the jurors 
that the defendant was not only guilty of prior crimes but one, at 
least, of recent origin as he was on parole, 

oo tes on parole 

A defendant who takes the stand and testifies as a wit- 
ness for himself becomes subject to cross-examination like other 
witnesses and previous convictions of a crime, for impeachment 
purposes, may be shown. D.C. Code 14-305 (1940): Goode v. United 

ees Ve UN ted 
States, 80 U.S. App. D.c. 67, 149 PF. 2g 377 (1945). However, when 
a defendant elects not to take the stand in his own behalf, no com- 
ment may be made thereon by the prosecution and evidence of prior 
convictions, with certain exceptions not applicable herein, is in- 
admissable, [In Michelson v. United States, 335 u.s. 469, 475, 69 
ner States 
S. Ct. 213, 218, 93 L. Ed, 168 (1948), the Supreme Court made the 
following statement which is pertinent to the issue herein: 
"Courts that follow the common-law tradition al- 
most unanimously have come to disallow resort by the 
prosecution to any kind of evidence of a defendant's 
evil character to establish a probability of his guilt, 

(Citing cases) Not that the law invests the defendant 

with a presumption of good character, Greer v United 

States, 245 U.S, 559, 38 S. Ct. 209, 62 L. Ed. 469, but 

it simply closes the whole matter of character, disposi- 

tion and reputation on the prosecution's case-in-chief., 

The State may not show defendant's prior trouble with the 


law, specific ‘criminal acts 
neighbors, 


rejected because charac 
on the contrary, 

j ‘to prejudge one with 
and deny him aifair opportunity to 
defend against a particular charge.| The overriding 
policy of excluding such evidence, despite its admitted 
probative value, is the practical experience that its 
disallowance tends to prevent confusion of issues, un- 
fair surprise and undue prejudice." (Citing cases) 


Similarly, in the very recent decision of the Supreme 


Court in Stewart v. United States, 366 U. S. 1, 81. ct. 941, 6 L. 
ae United States 
Ed. 2d 84 (1961), the propriety of the following questions from the 


prosecutor to the defendant in the third trial of the defendant was 


considered: “Willie, you were tried on two other occasions", And, 


"This is the first time you have gone to the stand, isn't it, 
| 


Willie?" | 


The defense moved immediately for a mistrial on the 
ground that it was highly prejudicial for the prosecutor to suggest 
to the jury the defendant's failure to take the stand in previous 
trials. The Government's contention was that the error, if any, 
made by the prosecutor was not sufficiently prejudicial to warrant 
the granting of a mistrial and the defense made no request for 
cautionary instructions, The Supreme Court felt otherwise, however, 


and in reversing the conviction made this statement on p. 946, 81 


S. Ct., 366 U. S. at p, lo: 


"One answer to this argument is to be found in the Gov- 
ernment's own brief, For, in its argument regarding 
the possibility that the jury may not have been aware 
of the improper question, the Government stresses the 
fact that the question was not emphasized by any ref- 
erence to it in the instructions to the jury. During 
the course of this argument the Government expressly 
recognizes that the danger of the situation would have 
been increased by a cautlonary instruction in that such 
an instruction would have again brought the jury's 
attention to petitioner's prior failures to testify, 
Plainly, the defense was under no obligation to take 
such a risk. The motion for a mistrial was entirely 
appropriate and, indeed. necessary to jprotect the in- 
terests of petitioner," 


An almost identical situation occurred in Yeldell vs, 


United States, D.c. Mun, App., 153 A. 2d 637 (1959), in which the 


sole error raised was the refusal of the trial judge to declare a 
mistrial when the arresting officer in testifying made reference 
twice to appellant's "parole officer", The court Speaking through 
Judge Quinn, held that the arresting officer's testimony, in re- 


Sponse to a question whether defendant had denied an assault, that 


. 


the denial took place in the presence of defendant's parole 


officer, constituted reversable error and stated on p. 638 of 
153 A. 2d: 


"The government argues that defendant was not 
compelled to become a witness against himself, and that 
any error in the inadvertent reference to defendant's 
parole officer was cured by the instruction of the 
trial judge. This is Open to question, Since the 
court's charge is not included in the record, we cannot 
say that the officer's statement was cured by it. of 
course, we have no measuring stick by which to guage the 
extent of the harm caused by this statement, or the 
weight the jury may have given it. It 1s conceivable 
that it may have led the jury to assume defendant was 
at that time on parole for conviction of another offense; 
otherwise there would have been no necessity for the 
parole officer's presence, 

The officer's answer was not responsive to the ques- 
tion. When he volunteered the information about the 
parole officer, the court should have cautioned him and 
immediately instructed the jury to disregard that portion 
of his answer, or, in the alternative, the judge should 
have granted defendant's motion for a mistrial," 


In the case at bar, there were no cautionary instructions 
to the jury (J.A. 16-32) and the Judge should have granted defend- 
ant's motion for a mistrial, Appellee argues that the aforemen- 
tioned remarks were not prejudicial to defendant's cause but, as 
pointed out by this Court in Chichester Chemical Co, v. United 
States, 60 App. D.c. 134, 137, 49 PF. 24 516, 519: 

"It is only when it is certain that the error assigned 

could not have prejudiced the complaining party that 

the rule -- that it is no ground for a reversal -- is 

applicable, 

Moreover, although appellee contends that Officer Paul's 
testimony concerning Mr. Martin had probative value," the overrid- 
ing policy of excluding such evidence, despite its admitted pro- 
bative value, is the practical experience that its disallowance 
tends to prevent *** undue prejudice.” Michelson Vv. United States, 
supra. | 

Appellant claims additional error in the Statement of 
Points filed herein. However, his appointed counsel now feels 
there is a Single issue presented in this appeal i.e. whether the 
lower Court's failure to grant the motion for mistrial was error 
warranting reversal, By reason of the foregoing it is submitted 


that the motion should have been granted, 


CONCLUSION 


It appearing that the Substantial rights of the appellant 


were prejudiced in the course of the proceedings in the District 
Court by the references by the witness and the prosecutor to Mr, 
Martin, the parole officer, Suggesting improperly to the jury 
appellant's prior criminal background, it is respectfully sub- 
mitted that the judgment of conviction of the District Court 
should be reversed and the cause remanded for ; new trial, 


Respectfully submitted, 


ohn F, Mahoney, Jr, 


925 Washington Building 
Washington D5. Dis. “Cs 


Attorney for Appellant 
(Appointed) Py this Court) 


Service of a copy of the foregoing brief for appellant 
is hereby acknowledged this day of July, 1962, 


United StatSS Attorney 


Attorney fox eebettee 
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QUESTION PRESENTED 


In appellee’s opinion the following question is presented: 


When there was strong convincing evidence of appel- 
lant’s guilt, was it error for the trial court to refuse to 
declare a mistrial when a government witness testified 
that a man who questioned the defendant was a parole 
officer? 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On June 1, 1961, there was filed in the District Court 
a three count indictment charging appellant and a co- 
defendant with violations of 26 U.S.C. 4705(a) and 4704 
(a) and 21 U.S.C. 174, narcotics offenses. (J.A. 1, 2.) 
Represented by counsel of his own choosing, appellant 
entered a plea of not guilty to the indictment on June 
16, 1961. (J.A. 2.) Appellant’s co-defendant pled guilty 
prior to trial and his case was severed. Trial by jury 
began September 12, 1961, (J.A. 8,) and continued to 
September 15, 1961, when the jury returned a verdict 
of guilty. 


(1) 


2 


Officer Heath of the Narcotics Squad of the Metropoli- 
tan Police Department (Tr, 25) testified that Chester 
Smith contacted him and together they went on an errand 
to get heroin. (See J.A, 24.) While on the errand Smith 
contacted McIntosh who met him, got into the car with 
Smith, and passed over to Smith two tin-foil envelopes 
of narcotics, which were in turn passed over to Heath. 
(See J.A. 24.) Heath made a memorandum of this 
transaction and submitted it to Detective Paul. (Tr. 25.) 
It indicated that Chester Smith, Carmenlita Lindsey, and 
McIntosh were all present that evening. (Tr. 32.) Heath 
also gave the tin-foil envelopes of heroin to Paul (JA, 
9, 10) saying he had got them from the defendant Me- 
Intosh and Chester Smith. (Tr. 29.) Detective Paul then 
performed a preliminary field test on the envelopes’ con- 
tents, and got a positive reaction. He later gave them to 
Doctor Butler, the United States Chemist (J.A. 11) who 
testified that the two tin-foil envelopes contained heroin. 
(See J.A. 21.) MelIntosh admitted in Detective Payl’s 
presence that he knew Heath by the name of Joe (J.A. 9) 4 
that he had once been in Heath’s car with Chester Smith 
and with Carmenlita Lindsey (J.A. 9), that on that occa- 
sion he obtained heroin which he turned over to Chester 
Smith (J.A. 9), and that he was using 15 caps of heroin 
a day. When he arrested McIntosh, Paul found the 
addict paraphernalia in his trouser pocket, (J.A. 12), 
which was introduced into evidence. ( See J.A. 29.) It 
included an eyedropper, a bottle top cooker, a piece of 
cotton, and a needle. (J.A. 13.) 

During the course of trial, Detective David Paul of 
the Narcotic Squad of the Metropolitan Police Department 
was called as a witness by the government. (J.A. 3.) 
He testified that he arrested Chester C. Smith on May 17, 
1961 (J.A. 3); on May 25, 1961, at 8 a.m. he arrested 
the appellant, on a warrant which was in existence at 
the time. (J.A. 4.) He questioned McIntosh at his home 
where the arrest took place, but the latter did not answer 
his questions. (J.A. 5.) McIntosh was then taken to the 
Narcotic Squad Office (J.A. 5.) About 9:00 or 9:15 a.m. 
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Detective Paul t d, “He then told 
me he was not going to tell me anything or say anything 
to me at all. At this time I contacted Mr. Martin, who 
was the parole officer.” (J.A. 5, 6.) At that point, 
objection was made. (J.A. 6.) At the bench conference 
defense counsel said, “Your Honor please, this officer was 
about to testify he had a conversation with the defendant 
in the presence of his parole officer, which presupposes 
he was then on parole for some criminal violation, and 
I think it is highly improper and prejudicial, and I think 
the fact—the only was to cure it is by a mistrial.” 
(J.A. 6.) The Court denied the motion for a mistrial, 
and said, “That leads us though to what he would testify 
here.” (J.A, 6.) When told by government counsel, “He 
is going to Say, as I recall it, when Mae came over there 
that this defendant Says he was in the car and he also 
confronted him with Heath—they brought Heath in there. 
He admitted he was in the car and he gave the narcotics 
to Smith and wasn’t in the car there,” (J.A. 6), the 
Court said, “Take this officer back and tell him not to 
mention Martin again. Let him 80 on to sav he was 
confronted with Heath. Let us have no more mention 
Of cit.” CA. 6). After a short recess, (Tr. 9), at the 
bench, government counsel said, “So that there may be no 
misapprehension on the part of the Court and no mis- 
understanding by the Court or counsel, what happened 
over there was this: This fellow McIntosh tells Paul, I 
am not doing any talking to you, I wil] talk to Mr. Martin, 
So Paul calls Martin and Martin comes over. This de- 
fendant still won’t talk to Paul. After Martin gets over 
there Detective Pay] has to ask Martin, will you ask 
him does he use the stuff? He stated Martin asked the 
question and he said he uses up to 15 caps a day. So will 
you ask him, do you recognize the officer? Martin was 
there at the time and he said he was there in the car and 
at this time he then asked him the question about the 
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sale and the answer was: I sold to Smith. I didn’t sell 
to Heath. The only way I can phrase those questions 
without using Martin’s name, was there a third person 
present?” (J.A. 6, 7.) The Court then said: “If that is 
what Paul will testify to I think Martin’s name is ad- 
missible.” (J.A. 7.) Defense counsel suggested that the 
witness be questioned so as not to identify Mr. Martin. 
(J.A. 7.) The Court said: “I am not under any duty 
to do any favors to this defendant. He got in trouble 
of his own making. I am not supposed to permit any 
evidence against him which is inadmissible for whatever 
reason it may be, but just to protect him, I am not under 
any duty to refuse to receive evidence that is otherwise 
admissible in that statement. I will let the officer testify. 
He can either deny or acknowledge it, as he sees fit.” 
(J.A. 7.) The Court then overruled the objection. (J.A. 
7.) The direct examination of witness Paul resumed. 
When asked by the Court what the defendant said when 
he indicated he would talk to someone else, (J.A. 8), 
Detective Paul inquired, “Can I mention that name 
again?” (J.A. 8.) When told yes, (J.A. 8), the witness 
said, “He said he wanted to talk to Mr. Martin.” (J.A. 
8.) Government counsel asked, “Now did you, after he, 
this defendant, had said that he wanted to talk with 
Mr. Martin, did you get in touch with Mr. Martin? 
Never mind what you told Martin or who Martin was at 
the time?” (J.A. 8.) Detective Paul said he did. (J.A. 8.) 
He testified that Martin and Officer Joseph Heath both 
came to the Office of the Narcotic Squad, and that Me- 
Intosh then told Mr. Martin, upon his inquiries: he knew 
who Officer Heath was; he knew him as Joe; he was once 
in Heath’s car with Chester Smith and Carmenlita Lind- 
sey, when he turned over heroin to Chester Smith, but 
that he never gave any heroin directly to the Officer; he 
was presently using narcotics; he was using fifteen caps 
aday. (J.A.9.) Defense counsel then said, “Your Honor 
please, I would like the record to show a continuing objec- 
tion to all that this officer has testified.” (J.A. 9.) On 


5 


cross-examination, Detective Paul, when asked, “Now 
when you had the defendant McIntosh down at your 
Headquarters, you asked him if he wanted to tell vou 
anything about this transaction, what did he say?” (J.A. 
15,) said, “He stated he didn’t want to tell me anything 
about anything.” (J.A, 15.) Asked by the Court whether 
he remembered the words McIntosh used, Detective Paul 
said, “He stated that he didn’t want to talk to me or 
any policeman, and that he didn’t want to talk to me, 
just didn’t want to talk to me or say anything to me.” 
(J.A. 15.) 

In his charge to the jury (J.A. 16-32) the Court gave 
thorough instructions regarding: the presumption of jn- 
nocence (J.A. 16); the burden of proof (J.A. 16); rea- 
sonable doubt (J.A. 16, 17); the evaluating of witnesses’ 
testimony, generally, and Specifically with regard to wit- 
ness Smith’s testimony (J.A. 17-20) : the meaning of each 
of the charges in the indictment (J.A, 20-28) ; the theory 
of the Government’s case—that the defendant acted in 
concert with and as an aidor and abettor to Smith (J.A. 
23); the meaning of aidor and abettor (J.A. 23): and 
the meaning of the physical evidence. (J.A. 29.) Defense 
counsel, at the conclusion of the main charge said, “I 
would just like to object to the charge as given, particu- 
larly on giving that aiding and abetting charge.” (J.A. 
30.) 


STATUTES AND RULES INVOLVED 


Title 26 U.S.C. § 4705 (a) —General requirement pro- 
vides: 


It shall be unlawful for any person to sell, barter, 
exchange, or give away narcotic drugs except in 
pursuance of a written order of the person to whom 
such article js sold, bartered, exchanged, or given, 
on a form to be issued in blank for that purpose by 
the Secretary or his delegate. 


Title 26 U.S.C. § 4704 (a) —General Requirement pro- 
vides: 
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found. 
Title 21, U.S.C. $174 provides: 


Same: penalty : evidence.—-Whoever fraudulently 
or knowingly imports or brings any narcotic drug 
into the United States or any territory under its 
control or jurisdiction, contrary to law, or receives, 
conceals, buys, sells, or in any manner facilitates the 
transportation, concealment, or sale of any such nar- 
cotic drug after being imported or brought in, know- 
ing the same to have been imported or brought into 
the United States contrary to law, or conspires to 
commit any of such acts in Violation of the laws of 
the United States, shall be imprisoned not less than 
five or more than twenty years and, in addition, may 
be fined not more than $20,000. For a second or 
subsequent offense (as determined under section 7237 
(c) of the Internal Revenue Code of 1954), the 
offender shall be imprisoned not. less than ten or 
more than forty years and, in addition, may be 
fined not more than $20,000. 

Whenever on trial for a viol 
the defendant is shown to 
possession of the nai 
be deemed suffi 


satisfaction of the jury. 

or provision relating to sentencing, probation, 
etc., see section 7237(d) of the Internal Revenue 
Code of 1954. (As amended July 18, 1956, ch. 629, 
title I, $105, 70 Stat. 570.) 


Rule 52(a), Federal Rules of Criminal Procedure, 
provides: 


Harmless Error. Any error, defect, irregularity 
or variance which does not affect substantial rights 
shall be disregarded, 
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Rule 52(b), Federal Rules of Criminal] Procedure, 
provides: 


Plain Error. Plain errors or defects affecting sub- 
stantial rights may be noticed although they were 
not brought to the attention of the court. 


SUMMARY OF ARGUMENT 


The statement, “At this time I contacted Mr. Martin, 
who was the parole officer,” did not identify Mr. Martin 
as appellant’s own parole officer. As the statement stood, 
describing Mr. Martin as a parole officer was purely a 
matter of parenthetical] identification, not Suggesting the 
actual relationship between appellant and Mr. Martin, 
and if error at all, harmless error solely for being irrele- 
vant. Subsequent statements, not objected to, arising to 
clarify the limits of admissible testimony, did not imply 
anything regarding appellant’s relationship to Mr. Martin, 
so they could not have been improper evidence. 


ARGUMENT 
I 


The Judge Ruled Correctly by Refusing 
to Declare a Mistrial 


The statement in question by the witness, Detective 
Paul, was “At this time I contacted Mr. Martin, who 
was the parole officer.” (JA. 6.) That identification 
of Mr. Martin may have been irrelevant, but it was not 
prejudicial to appellant. The statement did not identify 
Mr. Martin as appellant’s own parole Officer; nor did 
the subsequent statements, “May I mention that name 
again,” (J.A. 8,) by the witness, and “never mind who 
Martin was at the time,” (J.A. 8) by government counsel 
Suggest that relationship between appellant and Mr. 
Martin. Only by deliberate insinuation would the com- 
bination of statements have imparted to the jury the 
Special knowledge of appellant, that Mr. Martin was 
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MclIntosh’s parole officer, or that appellant was then on 
parole from a previous conviction. Moreover, as the first 
statement, standing alone, is the one on which appellant 
based his request for a mistrial, (J.A. 6,) and as the 
record does not reflect that the request for mistrial was 
renewed when the subsequent statements were made, nor 
that there was specific objection to the statements,’ or 
even a request that the jury be instructed to ignore the 
statements, the cumulative effect of subsequent statements 
is not relevant in this appeal, unless it was so great that 
for the court not to have declared a mistrial sua sponte 
constituted such serious error that the case falls within 
the compass of Rule 52(b) of the Federal Rules of Crim- 
inal Procedure. 

Whether or not to declare a mistrial is within the dis- 
cretion of the trial judge, Reistroffer v. United States, 
258 F.2d 379, 393 (8th Cir. 1958), cert. denied, 358 U.S. 
927 (1959); United States v. Cioffi, 242 F.2d 473, 476 
(2d Cir. 1957), cert. denied, 353 U.S. 975 (1957) : United 
States v. Giallo, 206 F.2d 207, 210 (2d Cir. 1953), af- 
firmed, 346 U.S. 929 (1954). An instruction to disregard 
inadmissible evidence can cure the error in all but the 
exceptional situation. Dolan v. United States, 218 F.2d 
454, 460 (8th Cir. 1955), cert. denied, 349 U.S. 923 
(1955). In this case, if the witness had unwittingly said 
that Martin was appellants’ own parole officer, it could 
have been cured by an instruction to disregard. In 
United States v. Giallo, supra, where a government wit- 
ness, a treasury agent, testified, “I also told him the 
reason I was not arresting him was because he was out 
on bail . . .,” and where the judge instructed the jury 
to disregard, the Court considered the judge to be well 
within the bounds of sound discretion in denying the 
motion for a mistrial. Similarly, in White v. United 
States, 279 F.2d 740 (4th Cir. 1960), cert. denied, 364 


: Following the witness’ relating what the defendant told Mr. 
Martin in his presence, defense counsel made only “a continuing 
objection to all that this officer has testified.” (J.A. 9.) 
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U.S. 850 ( 1960), where a government witness said he 
had “served time with him in the ‘Training School for 
Boys’,” and in Reistroffer v. United States, supra, where 
a government witness, in repeating part of a telephone 
conversation between himself and the defendant said, “I 
Says, you are nothing but a damn ex-convict,” it was not 
error to refuse to grant a mistrial. In those cases the 
trial judge had instructed the jury to disregard the state- 
ments of the witness. If such an instruction had been 
forthcoming in Yeldell vy. United States, D.C.Mun.App. 
153 A.2d 637 (1959), there would have been no neces- 
sity for a mistrial, even where there were two specific 
references by the same witness to “the defendant’s parole 
officer.” “The court should have cautioned him [the 
witness| and immediately instructed the jury to disregard 
that portion of his answer, or, in the alternative, the 
judge should have granted defendant’s motion for a mis- 
trial.” * The possible effect of the errant statements in 
those cases, way beyond any effect appellant could have 
suffered in this case, is obvious, yet in each instance the 
error was curable. The statement of government counsel 
in question in Stewart v. United States, 366 U.S. 1 
1961) is so dissimilar as not to be pertinent to the issue 
appellant here raises. The remark held to be prejudicial 
to the defendant in the Stewart case was a comment 
by government counsel on the defendant’s right not to 
testify, and did not touch on the defendant’s character, 
as appellant argues the witness’ testimony in this case did. 

When the identification of Mr. Martin as a parole 
officer occurred without linking him to the accused, the 
existence of circumstances not requiring a mistrial, were 
surely apparent to the trial judge. He chose emphatically, 
without hesitation, not to declare a mistrial. (J. A. 6.) 
Appellant made no motion for an instruction to disregard, 
either at the time or at the conclusion of the trial. Even 
if he had, a denial would certainly have been in the 
judge’s discretion, and in order. An instruction would 


? Yeldell v. United States, supra, p. 638. 
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merely have emphasized Mr. Martin’s occupation, and 
would have had no concomitant beneficial effect. De- 
scribing Mr. Martin as a parole officer was purely a 
matter of identification. Such a parenthetical identifica- 
tion, at its worst, is irrelevant; and should not be error 
at all. It is appellant’s extreme sensitivity regarding 
the subject would make the remark seem bad to him as 
a comment on his character, though to a jury the identi- 
fication should have meant that Mr. Martin worked for 
the parole office, nothing more. If regarded as error for 
being irrelevant, the identification would, at worst, be 
harmless error, not affecting the substantial rights of 
appellant, and properly disregarded. Rule 52(a), Fed- 
eral Rules of Criminal Procedure. 

The witness’ inquiry, following the bench conference, 
“May I mention that name again?” (J.A. 8) was a 
logical one under the circumstances. Government Coun- 
sel’s admonition, “Never mind what you told Martin or 
who Martin was at the time,” (J.A. 8.) was simply 
to assure the witness that he should keep undefined 
the role of Mr. Martin in the situation, and thereby 
eliminate al] irrelevancy. There was no specific objec- 
tion by defense counsel. In the absence of defense objec- 
tion or requests for instructions to disregard, those two 
statements would have to be construed as basie and 
highly prejudicial error in order to justify a reversal. 
Willis v. United States, 106 U.S.App.D.C. 211, 213, 271 
F.2d 477, 479 (1959), cert. denied, 362 U.S. 964 (1960), 
rehearing denied, 363 U.S. 817 (1960). Both statements 
arose in an attempt to clarify the limits of admissible 
testimony, and it is sheer casuistry to regard them as 
combining in such a way as to constitute error, Possibly 
if there had been something indicating deliberate insinua- 
tion that Mr. Martin was the defendant’s own parole 
officer, such as in the tone of voice of the witness, a 
mistrial have been appropriate. It is assumed that if 
that motive had appeared at trial, the Court would un- 
hesitatingly have so ruled. Under the circumstances, 
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where the statements implied nothin 
ing appellant’ 


Officer Heath of the Narcotics 
Police Department ( Tr. 25) 
contacted him, and together 
get heroin. 


Heath ma 
transaction and submitted it 
He also gave the tin 
9, 10) saying he h 
Intosh and Cheste 


Wo tin-foil envelopes 

(See J.A. 21.) McIntosh admitted in 

Detective Paul’s presence that he knew Heath by the name 
of Joe, (J.A. 9,) that he had once been in Heath’s car 
with Chester Smith and with Carmenlita Lindsey, (J.A. 
9,) all whose presence was corroborated in the memo- 
randum Heath gave Paul ( Tr. 32,) and on that occasion 
he obtained heroin which he turned over to Chester Smith, 
(J.A. 9.) arrested he was in pos- 
» (J.A. 12,) which cor- 


sing fifteen caps of heroin a day. 

In view of this persuasive evidence of appel- 

lant’s guilt, the reference to “the parole officer” would 

not have affected the jury in its deliberations, and was, 
if error at all, quite harmless in its effect. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


DaviD C. ACHESON, 
United States Attorney. 


NATHAN J. PAULSON, 
JOSEPH A. LOWTHIER, 
MAX FRESCOLN, 
Assistant United States Attorneys. 
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